STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,

Petiti oner,
VS. Case No. 97-1854

HAROLD E. HI CKS and
SERVI CE FI RST REALTY, | NC.

Respondent s.
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RECOMVENDED CORDER

Pursuant to notice, a formal hearing was held by tel ephone
conference call in this case on Septenber 12, 1997, with the
parties participating fromMam , Florida, before J. D. Parrish,
a designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Departnent of Busi ness
and Prof essional Regul ation
Di vision of Real Estate
Post O fice Box 1900
Ol ando, Florida 32802

For Respondent: Harold E. Hicks, pro se
9715 Northwest 27th Avenue
Mam , Florida 33147

STATEMENT OF THE | SSUES

Whet her the Respondents conmitted the violations alleged

and, if so, what penalty should be inposed.



PRELI M NARY STATEMENT

Thi s case began on March 12, 1997, when the Departnent of
Busi ness and Prof essional Regul ation (Departnent) filed an
Adm ni strative Conpl aint agai nst the Respondents, Harold E. Hicks
and Services First Realty, Inc. Such conplaint set forth six
counts agai nst each Respondent, all of which arose from all eged
failures to keep and mai ntain appropriate financial records as
requi red by Chapter 475, Florida Statutes, and the applicable
rules set forth in the Florida Adm nistrative Code. Respondents
di sputed the factual allegations and requested an adm nistrative
heari ng.

The case was forwarded to the Division of Adm nistrative
Hearings for formal proceedings on April 14, 1997. Thereafter
the case was scheduled for hearing. At the hearing, Petitioner
presented the testinony of Kenneth Rehm and Roberto Castro.
Petitioner's Exhibits 1 through 6 have been admitted into
evidence. Petitioner's Exhibit 7 was marked for identification
only.

The Respondent, Harold Hicks, testified on behalf of hinself
and the corporation and presented the testinony of Eugene Parker,
an account ant.

A transcript of the proceedings was filed on Septenber 24,
1997. In accordance with the parties' stipulation, they were
granted thirty days' leave to file their proposed recomended

orders. Petitioner filed a proposed order which has been



considered in the preparation of this order. Respondents have
not filed a proposed order.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with the
responsibility of regulating real estate |icensees.

2. At all times material to the allegations of this case,
Respondent, Harold E. Hicks, was |licensed as a real estate
broker, |icense nunber 0136248.

3. At all tinmes material to the allegations of this case,
M. Hi cks was the qualifying broker for the Respondent
corporation, Service First Realty, Inc. (the corporation), whose
address is 9715 N W 27th Avenue, Mam , Florida 33147. The
Respondent corporation holds |icense nunber 0223295.

4. M. Hicks was responsible for the day-to-day business
operations of the corporation.

5. M. Hicks was responsible for the financial records kept
and mai ntai ned by the corporation. Al financial records at
issue in this proceedings were in the nane of the corporation.

6. In 1996, an investigator enployed by the Petitioner,
Kenneth G Rehm attenpted to conduct an audit of the
Respondents' financial records. This audit was in response to a
conplaint not at issue in this proceeding.

7. M. Rehmwent to the Respondents' place of business and
asked for the financial records for all real estate accounts.

8. M. Hicks provided the investigator with records which



establ i shed a negative escrow bank bal ance of $761.00. Moreover,
there was no nonthly reconciliation for the escrow account.

9. Based upon the bookkeepi ng net hod used, the Respondents’
records did not show how nmuch noney was being held in trust for
i ndi vidual clients.

10. Respondents pool ed noney for different rental
properties into one escrow account w thout establishing that they
mai nt ai ned accurate | edger bal ances per client.

11. When M. Rehm was unable to reconcile the accounts, he
el ected to of fer Respondents additional time to gather the
records and to prepare for a conplete audit. Such audit was
assigned to Petitioner's investigator, Roberto Castro.

12. M. Castro attenpted to conplete the foll owup audit of
Respondents' financial records on February 13, 1996.

13. Once again, the audit was hanpered due to the | ack of
escrow account records. Based upon the records that were
provi ded by Respondents, M. Castro conputed that Respondents had
$3,922.45 in outstanding checks fromthe rental distribution
trust account but only $2,241.58 in the account. This
calculation resulted in a shortage of $1, 680. 87.

14. M. Castro also determ ned that Respondents were not
conpleting nonthly escrow account reconciliations in accordance
with the rule pronulgated by the Florida Real Estate Comm ssion.

15. On May 3, 1996, Respondents were served with a subpoena

to provide M. Castro with all escrow records from February 1995



to February 1996. Respondents did not respond to the subpoena.

16. As of the date of hearing, Respondents have not shown
nmont hly escrow account reconciliations in accordance with the
rule pronul gated by the Florida Real Estate Comm ssion.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedi ngs.

18. The Petitioner bears the burden of proof to establish
by clear and convincing evidence the allegations of the
Adm ni strative Conpl ai nt.

19. Section 475.25(1), Florida Statutes, provides, in
pertinent part:

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |licensee,
registrant, or permttee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate
of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

* * *
(b) Has been guilty of fraud,
m srepresentati on, conceal nent, false
prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any
busi ness transaction in this state or any
other state, nation, or territory; has
violated a duty inposed upon himby | aw or by
the ternms of a listing contract, witten,
oral, express, or inplied, in a real estate



20.

provi des:

transaction; has aided, assisted, or
conspired with any other person engaged in
any such m sconduct and in furtherance
thereof; or has formed an intent, design, or
schene to engage in any such m sconduct and
commtted an overt act in furtherance of such
intent, design, or schene. It is immterial
to the guilt of the licensee that the victim
or intended victimof the m sconduct has
sust ai ned no damage or |oss; that the danage
or | oss has been settled and paid after
di scovery of the m sconduct; or that such
victimor intended victimwas a custoner or a
person in confidential relation with the
licensee or was an identified nmenber of the
general public.

* * *
(e) Has violated any of the provisions of
this chapter or any |lawful order or rule nmade
or issued under the provisions of this
chapter or chapter 455.

* * *
(k) Has failed, if a broker, to inmediately
pl ace, upon receipt, any noney, fund,
deposit, check, or draft entrusted to him by
any person dealing with himas a broker in
escrowwth a title conpany, banking
institution, credit union, or savings and
| oan associ ation | ocated and doi ng busi ness
inthis state, or to deposit such funds in a
trust or escrow account maintained by him
with sonme bank, credit union, or savings and
| oan associ ation | ocated and doi ng busi ness
in this state, wherein the funds shall be
kept until disbursenent thereof is properly
aut hori zed; or has failed, if a sal esperson,
to imedi ately place with his registered
enpl oyer any noney, fund, deposit, check, or
draft entrusted to himby any person dealing
with himas agent of his regi stered enpl oyer.
The comm ssion shall establish rules to
provide for records to be nmaintained by the
broker and the manner in which such deposits
shal | be made.

Rul e 61J2-14.012, Florida Adm nistrative Code,

(1) A broker who receives a deposit as



previ ously defined shall preserve and make
available to the BPR, or its authorized
representative, all deposit slips and
statenments of account rendered by the
depository in which said deposit is placed,
together wth all agreenents between the
parties to the transaction. In addition, the
broker shall keep an accurate account of each
deposit transaction and each separate bank
account wherein such funds have been
deposited. Al such books and accounts shal
be subject to inspection by the DPR or its
aut hori zed representatives at all reasonable
times during regular business hours.

(2) At least nonthly, a broker shall cause
to be nmade a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. The mninmuminformation to be included
in the nonthly statenent-reconciliation shal
be the date the reconciliation was
undertaken, the date used to reconcile the
bal ances, the nane of the bank(s), the
nanme(s) of the account(s), the account

nunber (s), the account bal ance(s) and
date(s), deposits in transit, outstanding
checks identified by date and check nunber,
and any other itens necessary to reconcile

t he bank account bal ance(s) wth the bal ance
per the broker's checkbook(s) and other trust
account books and records disclosing the date
of receipt and the source of the funds. The
broker shall review, sign and date the
nmont hl y statenment-reconciliation

(3) \Whenever the trust liability and the
bank bal ances do not agree, the
reconciliation shall contain a description or
expl anation for the difference(s) and any
corrective action taken in reference to
shortages or overages of funds in the
account(s). Wuenever a trust bank account
record reflects a service charge or fee for a
non-sufficient check being returned or
whenever an account has a negative bal ance,
the reconciliation shall disclose the
cause(s) of the returned check or negative
bal ance and the corrective action taken.



(4) The books, accounts and records
pertaining to the broker's real estate

br okerage busi ness shall be preserved for a
period of not less than 5 years after receipt
of any noney, funds, deposit, check or drafts
entrusted to the broker or the conclusion of
the broker's involvenent in the transaction,
whi chever results in a greater period of
retention of records. |f any brokerage
record has been the subject of or has served
as evidence in litigation, relevant books,
accounts and records nust be retained for at
| east 2 years after the conclusion of the
civil action or the conclusion of any
appel | at e proceedi ng, whichever is |later, but
not less than a total of 5 years as set
above.

21. In this case the Petitioner has established, by clear
and convinci ng evidence, that the Respondents did not maintain
financial records as required by the rule guidelines for real
estate brokers. \While Respondents may have kept records which,
for their purposes, tracked the funds received and di sbursed by
t he conpany, such records did not conply with the uniform
gui delines for financial records as specified by the Florida Real
Estate Conmm ssion. All real estate licensees are directed to
conformto the standard for financial records set by their
governing board. That a consuner was not financially harnmed does
not absol ve Respondents of the mandates of their profession.
Pursuant to the applicable statutes and rul es, Respondents nust
mai ntai n financial records as directed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is RECOMVENDED that the Florida Real Estate Conm ssion



enter a Final Order finding the Respondents guilty of violating
Sections 475.25(1)(b), (e), and (k), Florida Statutes, and
i nposing an adm nistrative fine in the anount of $1,500.00. It
is further recommended that the Conm ssion suspend Respondents'’
licenses until the Respondent Hicks has conpleted a seven-hour
course in real estate escrow managenent and that such suspension
be followed by a probationary period with nonitoring of the
Respondents' financial records to assure conpliance with al
Comm ssi on rul es.

DONE AND ENTERED t his 25th day of Novenber, 1997, in

Tal | ahassee, Leon County, Florida.

J. D. Parrish

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of Novenber, 1997.

COPI ES FURNI SHED:

Henry M Sol ares

Di vi sion Director

Di vi sion of Real Estate

Post O fice Box 1900
Orlando, Florida 32802-1900



Lynda L. Goodgane
Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Dani el Villazon, Esquire

Departnent of Business and
Pr of essi onal Regul ati on

D vision of Real Estate

Post O fice Box 1900

Ol ando, Florida 32802-1900

Harold E. Hicks, pro se
Service First Realty, Inc.
9715 Northwest 27th Avenue
Mam , Florida 33147

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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